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BRIFF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR RFVIEW 
The issues presented for review are: 
1. Whether defendant's right to counsel guaranteed by 
the Sixth Amendment precluded an in-court identification by 


a witness who hed made a pretrial photographic identifica- 


tion of defendant without counsel being present after 


defendant had been positively identified as one of che 
participants in the offense involved. 

2. Whether Rule 16(a) of the Federal Rules of Criminal 
Procedure compelled a mistrial when it developed in the 


eourse of trial that, notwithstanding a timely request 


=e 
therefor prior to trial, notes of an interview with 
defendant by a police officer had not been turned over to 
defendant. 

3. Whether the district court erred in instructing the 
jury, as a matter of law, not to give any consideration, as 
bearing upon the certainty of the identification of defendant 
by a witness, to the substantial lapse of time between the 
witness’ original identification of defendant and his errest. 

This case has not previously been before this court. 

REFERENCES TO RULINGS | 

1. On December 4, 1969, during the trial, the! district 
court denied defendant's motion to suppress identification 
testimony of a witness who, prior to trial, had identified 
the defendant from a group of photographs shown to = by 
the government when counsel for che defendant was not 


present. Tr. 125.2/ 


2. On December 4, 1969, the district court denied 


defendant's motion for a mistrial made on the ground that, 


despite a request before trial for all statements of the 


defendant in the government's possession, notes made by a 


police detective of an interview with the defendant on the 


night of the crime were not furnished to defendent.; Tr. 170-173. 


BYR " references are to pages of the reporter's 
transcript. i 
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3. On December 4, 1969, the district court instructed 
the jury as a matter of law that a delay of several weeks 
between the initial identification of the defendant by one 
of the witnesses and his arrest should not create a reason- 
able doubt as to the accuracy of the identification. Tr. 212. 
STATEMENT OF THE CASE 


This is an appeal from defendant's conviction by a 


jury on seven counts of an indictment charging robbery and 
ry 


assault with a dangerous weapon. Tr. 219-220. 

On September 30, 1969, the grand jury handed down an 
indictment charging defendant with four counts of robbery 
{noo lvins $52.00 and five counts of assault upon five 
persons with a dangerous weapon on or about July 25, 1969, 
in violation of 22 D. C. Code 2901 and 502. One robbery and 
one assault count were subsequently dropped. The remaining 
counts of the indictment involved $22.00. 

1. Identification Testimony 

Four government witnesses testified to the hold-up of 
a beauty salon at about 7:45 P. M. on July 25, 1969, by two 
men. Two of the witnesses identified the defendant as one 
of the participants in the hold-up. One of these witnesses 
See that she recognized the defendant at the time as 


a, high school classmate. Tr. 38. On the night of the 


offense her mother brought her high school yearbook to the 
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beauty shop from which the witness identified the defendant's 


picture. Tr. 38. The last time she had seen him before 
} 
July 25, 1969, was in 1966 or 1967. Tr. 44. The witness 


testified as to differences in the defendant's appearance 
when she knew him in high school in that “his head was 

| 
shaved then" but “now he has a bush” and that he wes heavier 


in high school than at the time of trial. Tr. 41, 47. 
One other witness identified the defendant in} court. 
Tr. 11-12. Shortly after the offense, without counsel being 


present (Tr. 5), this witness was shown a group of photo- 
graphs from which she identified one of defendant. 
Tr. 15-16. Thereafter she identified defendant ata 
lineup. Tr. 16-17. ! 

Six witnesses, including the defendant, testified that 
defendant was at Howard University at about seven otclock 


on July 25, 1969, (Tr. 54) from where he was driven to 

D. C. Stadium for the All Star football game, arriving 
around game time (Tr. 58-59, 62), that he entered the 
stadium about eight o'clock at kick-off time (Tr. 72-73), 
that he was seen in the stadium during the first quarter of 
the game between eight and eight fifteen o'cbck (Tr. 83, 132, 
134), and that he remained at the stadium until 9:30 or 


10 o'clock (Tr. 136). 
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! Defendant moved to suppress the testimony of the 
witness who had selected defendant's picture from a group 
shown her because of the absence of counsel at the photo- 


a 
‘graphic identification. Tr. 7-8. The motion to suppress 


fras denied on the ground that defendant was not under arrest 


fat the time, that the case was still under active investi- 
gation, that there was no unnecessary delay by the police, 
Sand there was no claim that the use of the photographs was 
impermissibly suggestive. Tr. 115. The trial court made 
no finding that the in-court identification had an independent 
origin. Tr. 115-116. 

2. Statement of Defendant in Government's Possession 

After resting his case, the government attorney advised 
the trial court that he intended to use an oral statement of 
which defense counsel had not previously been advised, made 
PY defendant to Detective Totten at his home on the evening 
of the incident. Tr. 49, 67, 70. Prior to trial defense 
counse2 had requested the government attorney to furnish him 
with copies of any statements made by the defendant which 
were in the government's possession and was advised that 
there were none. Tr. 101. Detective Totten testified that 


yno notes were made of his interview with defendant (Tr. 98-99): 


| 
| 
: 
ee | 
"The Court: Was there any written memorandum made of 
the statement? 
"The Witness: No, not at all. 


“The Court: Do you have any notes? 


“The Witness: No, notes, no." 


xo Kk 


But you made no written notes at all of this interview? 
| 
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That is correct, right.” 


Detective Totten also testified that he thought Detective 

Michelin, who accompanied him, “took the statenents while I 

did the interviewing”. Tr. 102. Detective Michelin testified 

that "Detective Totten took the notes, I believe” and that 

he did not take any notes of the interview. Tr. 113-114. 
Detective Totten subsequently testified to a statement 

by defendant on the evening of July 25, 1969, which was 

inconsistent with his testimony and that of the defense 

witnesses at the trial that he attended the 411 Star foot- 

ball game. He testified that defendant stated to hin that 

he remained on the Howard University campus until after 

9 P. M., when he proceeded home by bus and supplied | the 

names of several persons on the campus who could verify his 

presence there until after nine o'clock. Tr. 156-157. 
On cross-examination Detective Totten persisted in his 

denial of having any notes of his interview with the 


Wefendant (Tr. 162-163): | 
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"Q. Do you have any notes of your interview with 

Mr. Jefferson in this case? 

No, sir. 

You didn’t take any notes? 

No, sir. 

Do you recall the names of people that he gave you 
without any notes? 

"A. That is correct, yes, sir. 

"Q. You recall the precise details of what he told you 
without any notes? 

“A. That is correct, yes, sir." 

When pressed as to his recollection of names and other 
details more than four months after the interview (Tr. 163) 
Detective Totten changed his testimony and admitted that he 
had made notes of the names of people defendant had given 
him (Tr. 164): 

*Q. Do you have any memorandum of the names of the 
people he gave you? 

"A. That is correct, yes, sir. 


"Q. Can we have a copy of that? Didn't you testify 


earlier that you made no notes at all of these names and 


incidents? 
"Bh, I testified I didn't make any statements. That 


is what you asked me.” 


on | 
Detective Totten later testified that he made noted of the 
names of three people furnished by defendant and of 
defendant's statement that he left Drew Hall on the Howard 
University campus at 9 P. M. on July 25, 1969, which he 
recorded several days after the interview. Tr. 17-178. 
This recorded statement of the names and addresses of 
people the defendant stated he was with on the night of 
q Yuly 25, 1969, and the time he left the campus had never 
- been given to defendant's counsel (Tr. 165) although he had 
requested prior to trial all statements made by defendant. 
Tr. 100-101, 166. 
Upon learning of the existence of recorded notes of 
the interview with defendant, counsel immediately moved for 
ta mistrial on the ground that defendant did not have all the 
. information he was entitled cto receive from the government 
in preparation for trial. Tr. 166-167. | 
3. Instruction to Jury 
Defendant wes identified by one of the witnesses on 
July 25, 1969, as a participant in the hold-up. tr. 38. The 
government relies heavily upon the certainty of this 
SS identification. Tr. 47-48, 183-184. Defendant was 
eomresced on September 1, 1969. The delay of more than a 
ne in the arrest of defendant was adverted to by defense 


| 
counsel as indicative of some doubt as to the certainty of 
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the identification. Tr. 190-191. The district court 
instructed the jury as a matter of law, that it could not 
draw an inference from this delay with respect to the certainty 
of the originel identification. The court stated (Tr. 212): 

“It has been suggested to you that delay between 

che initial identification by one of the witnesses 

and the bringing of the charges or arrest in this 

ease should create in your mind a reasonable doubt 

as to the accuracy of the identification. 

WT instruct you as @ matter of law that is not the 

case. The police have e duty to inquire thoroughly 

and to check out any inconsistencies in any state- 

ments prior to making an arrest and you should not 

draw any inference for or against the Government or 

for or against the Defendant by reason of the 

passage of time between the initial identification 

by one of the witnesses and the time of arrest." 

Defense counsel preserved an objection to this 
instruction. Tr. 215. 

ARGUMENT 

The defendant contends that the judgment of conviction 
should be reversed for the following reasons: (1) The 
in-court identification of defendant by one of the govern- 
ment's witnesses should have been suppressed because it was 
tainted by a photographic identification made without the 
presence & counsel. (2) The trial court should have declared 
a mistrial when ic appeared during the trial that defendant's 
preparation for trial had been hampered by the government's 


failure to provide him with a copy of a record of his 


statement in 4 police interview. And (3) the district 
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court erroneously instructed the jury, as a matter of law, 
that it could not drew any inferences with respect C9 the 
certainty of a witness’ initial identification of defendant 


from a delay of almost six weeks from the time of the 


| 
identification to the time of his arrest. 
| 


1. Photographic Identification Without Presence of 
Counsel Deprived Defendant of Sixth Amendment Right to Counsel. 

The defendant was positively identified on the night of 
the erime by one of the victims of the hold-up who stated 
that she recognized him as 2 high school classmate and 
identified him from a yearbook which was brought to the 
beauty parlor shortly after the police arrived. Tr. 38. 
Bpproximately two hours later, as a result of this identi fi- 
cation, Detective Totten of the Metropolitan Police force 
interviewed the defendant at his home. Tr. 94-95, 99. 
Sometime later another witness to the offense, Ann Vines, 
was shown a number of photographs by a police officer, 
without counsel being present, from which she selected the 
photograph of defendant. Tr. 15-16. She later identified 
him in a lineup arranged by the police (Tr. 16-17) AS then 


identified him in court. Tr. 11-12. It is clear that the 


| 
photographic identification was made in the absence of 


counsel at a time when the defendant was a prime suspect. 
| 
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Defendant claims that the in-court identification of 
defendant by the wicness Vines should have been suppressed 
because of the photographic identification made in the 
absence of counsel, followed by a lineup identification, and 
the absence of a finding by the trial court that the in-court 


identification had an independent origin. Tr. 115-116. 


It was held in United States v. Wade, 388 U. S. 218 (1967), 


that the presence of counsel at a lineup identification is 
essential to a fair trial. Such presence is necessary to 
make cross-examination meaningful, since “there is serious 
difficulty in depicting what transpires at lineups and 
other forms of identification confrontations" (p. 230). 
(Emphasis supplied.) The Court further held, 388 U. S. at 
235, that "Insofar as the accused's conviction may rest on 
a courtroom identification, in fact the fruit of a suspect 
pre-trial identification which the accused is helpless to 
subject to effective scrutiny at trial, the accused is 
deprived of that right of cross-examination which is an 
essential safeguard of his right to confront the witnesses 
against him." The absence of counsel was held to preclude 
an in-court identification after a prior lineup identification 
unless it was established that the in-court identification 


had an independent origin. 388 U. S. at 242. 
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The difficulty of reconstructing the identification 
scene and procedure of lineups is increased in photographic 
identifications, where the defendant is not even present. 
he absence of counsel at the photo-lineup in the present 
case, as in Wade, has made it impossible for defendant to 
ascertain the actual facts, much less details, of the photo- 
identification. The identification of defendant wae, of 
course, the critical stage of the proceedings. The! absence 
of counsel at the photographic identification, a most 
significant point of the identification process, obviously 
deprived him of the opportunity to inquire properly, into 
¥ 


the circumstances of the original identification. 


It is submitted that the same considerations which 


,resulted in the adoption of the exclusionary rule with 
i 


respect to an in-court identification after a lineup 
identification in the absence of counsel apply to a photo- 
graphic identification where, as here, the photographic 
identification was made after the defendant has been 
positively identified and police activities are directed to 
gathering evidence rather than getting leads to possible 
suspects. | 


The decisions of neither the Supreme Court nor this 


Court have yet applied the exclusionary rule of United States v. 
! 


Wade, supra, and Gilbert v. California, 388 U. S. 263 (1967), 


=< os + 

in a situation involving che identification of defendants 

from photographs without the presence of counsel. In United 
“States v. Kirby, __ U. S. App. D. C. - Peecde ae 
No. 23106, decided April 24, 1970, this Court noted that 

other Courts of appeals have rejected claims of the right 

qto counsel for photographic identifications with respect to 

a defendant who had been taken into custody on cause of having 
commitced an offense, citing United States v. Conway, 415 F. 
2d 158 (C. 2. 3, 1969); United States v. Bennett, 409 F. 

"2d 885, 898-900 (C. A. 2, 1969); United States v. Marson, 

408 F. 2d 644'(C. A. 4, 1968, Judge Winter dissenting); 

McGee v. United States, 402 F. 2d 434, 436 (C. A. 10, 1968), 
cert. denied 394 U. S. 908 (1969). 

: In Simmons v. United States, 390 U. S. 377 (1967), 


only a due process question was involved because the police 


§probiem was one of getting leads to possible suspects and 
‘ 


the defendant: did “not contend that he was entitled to 
counsel at the time the pictures were shown to the witnesses.” 
“Td at 383. In United States v. Williams, _ U. S. App. 

D.C. __, 421 F. 2d 1166 (1970), an objection was made to 
an in-court identification on the ground that it was fatally 
mene by a pre-trial photographic identification. The 


trial court's overruling of the objection on the basis of 


1\its finding that there was no due process violation was upheld 
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by this Court. But no right to counsel question was |involved 
and it did not appear that the defendant had ees been 
| 
identified as che perpetrator of the crime in question or 


that the investigation had focused on him. In United States v. 


Kirby, supra, it is clear that the police were still engaged 


in searching for suspects when the photographic identification 


oceurred. This court specifically noted that it need not 


Sonsider whether or in what circumstances 4 right of counsel 
yes photographic identification might be urged with respect 
to a defendant who was in custody. | 
This Court, therefore, has not ruled on the right to 
counsel at a photographic identification in a factual 
situation like the present one. It is submitted that once 


“, defendant has been focused upon as a prime suspect, even 


though. he has not yet been taken into custody, 2 enitical 
stage of the proceeding has been reached insofar 2s | entitle- 
ment to counsel is concerned and SEs the considerations 
peostuiated in Wade and Gilbert are applicable. It is a 
matter of little consequence with respect to the need for 
counsel in safeguarding 2 defendant" s rights whether he has 
aor has not been taken into custody at the time of a photo- 
graphic identification without the presence of counsel which 


“ deprives hin of the opportunity Co explore property the 


circumstances of that identification. In United states Vv. 
eS 
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Allen, 133 U. S. App. D. C. 84, 408 F. 2d 1287 (1969), this 


Court recognized the right to counsel at a lineup although 

the subject. had not been urder arrest or in custody for the 
offense for which the lincup was held. The Court stated 

(p. 1289), "First, we note that the presence of counsel at 

a lineup serves not only to allow an informed challenge to 

be made to identification evidence at trial, but also to 
minimize the likelihood of an unduly suggestive confrontation.” 
for the same reasons, counsel should be present at the photo- : 
graphic lineup for a previously identified subject. The 
absence of counsel in this case should be held to constitute 

a denial of the right to counsel under the Sixth Amendment 

and should preclude the subsequent in-court identification 
since there was no finding of independent source. See 

Thompson v. State, —s ' Nev. se, 451 P. 2d 704, cert. 

denied 396 U. S. 893 (1969). 

2. Mistrial Should Have Been Declared for Government's 
Failure to provide Defendant with Copy of His Recorded — 
Scatement. 

Prior to trial, defendant's counsel made an informal 
request, in accordance with the rules of the District Court, 
for any written or recorded statements of the defendant in 
the government's possession and government counsel advised 


that there were none. Tr. 100-101. During the trial govern- 


ment counsel disclosed that he had learned of a statement made 


GA 


by defendant to Detective Totten which he intended to use if 
defendant elected to testify in his own behalf. tr. 49, 67. 
It was represented to the court that this was an oral state- 
ment (Tr. 69-70) and its contents were not disclosed until 
defendant's evidence was completed. Tr. 97, 155-157. 
Defendant's defense was an alibi. Five witnesses and 
the defendant cestificd that between the hours of approximate ly 
7 P. M. and 9 P. M. on July 25, 1969, defendant was at Howard 
University from where he proceeded to D. C. Stadium to view 
the All Star football game. Supra, p. 4. The offenses 
charged in the indictment occurred at about 7:45 P. M. on 
the night in question. Supra, p. 3. Detective Totten's 
testimony was that in an interview with defendant on the 
night of July 25, 1969, defendant had given a different 
explanation of his whereabouts at the significant times on 


* 


the night in question. Supra, p. 6. The detective first 
testified that he made no notes of the interview at which 

: : 
defendant explained his whereabouts. Supra, pp. a On 
eross-examination, he admitted that he had in fact: made notes 

| 

of the names of several individuals given to him by defendant 
as persons in whose presence he was until nine o'clock of 
the night in question. Supra, pp. 6-3. It is obvious that 


this contradiction in the evidence is of great sifnificance 


in the case. It is clear that had defense counsel; known the 
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contents of the statement in the government's possession, 
his preparation of the defense would have been different and 
his trial tactics may heve been different. 

Under Rule 16(a) of the Federal Rules of Criminal 
Procedure, the district court "may order the attorney for 
the government to permit the defendant to inspect and copy 
or photograph any relevant (1) written or recorded state- 
ments or confessions made by the defendant”. The denial to 

he defendant of the opportunity to obtain the notes made 
with respect to the interview on the night of the offense 
ce was in the custody of the government and which "by 

the exercise of duc diligence™ should have “become known, to 
the ettorney for the government” (Rule 16(a): clearly 
prejudiced the defense and provided an appropriate basis 
for a mistrial. ‘‘hen the cxistence of this statement became 
known during the trial, no order other than one declaring 
a mistrial could correct the injury to defendant's defense 
wnich denial of access to the notes of his statement had 
caused. Rule 16(g), Federal Rules of Criminal Procedure. 

It seems clear that summaries of defendant's oral 
Enterviews, even though reduced to writing sometime after 


the conclusion of the interviews, are within the scope of 


Rule 16(a) (1). United States v. Morrison, 43 F.R.D. 516 


(N.D. Ill. 1967); United States v. Reid, 43 F.R.D. 520 


See 
(N.D. Ill. 1967). plthough Rule 16(a) does not entit 


defendant to obtain copics of his recorded statements as a 


matter of right, "it has been said that the present Rule 16 
gives defendant an almost automatic right to his written or 
recorded statements or confessions". United States v. 
Longarzo, 43 F.R.D. 395, 396 (S.D.N.Y. 1967). The broad 
discretion previously existing with respect to the production 
of defendant's statements did not survive the 1965 ancndment 
to Rule 16. Kreuter v. United Stetes, 376 F. 2d 654, 658 
(Bp. 10, 1967). But Cf. United States v. Elife, 43 F.R.D. 


23 (S.D.N.Y. 1967). 

* Ina closely analogous factual situation, the court of 
Appeals for the Second Circuit reversed in open court a 
conviction in a case in which the defense had been presented 
without knowledge of a statement in the government’ 's possession 
which contradicted defendant's testimony at the triat United 
States v. Padrone, 406 F. 24 560 (C.A. 2, 1969). the court 
noted that a wide discrepancy existed between what defendant 
claimed at the trial and what he had stated to police after 
his arrest and, had éfense ees known the consents of 

“che prior statement, he might have advised defendant not to 


take the stand. The court held that the SS failure 


i 
to comply with an order to furnish a copy of this statement 
| 


required a new trial even though defendant's counsel did not 


‘ 
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request a new trial at the time. The court stated (p. 561): 
“The trial judge should have asked defense counsel if he 
desired to move for a mistrial. Then he should have granted 
one if it was requested. In short, we believe the govern- 
ment's omission to be of such a nature : even though 
counsel did not request it at the time, that a new trial 
should be ordcred.” 

In the present case the defendant and ther witnesses 


testificd in a manner contrary to the informacion contained 


in the government's report of his interview. Certainly, 
é 


the availability of this statement to defcnse counsel would 
have had an important effect on the nature of the defense. 
When thc contents of this statement became known, after the 
defense had béen completed, defendant moved for a mistrial. 
This motion should have been granted on the reasoning of 
the Padrone case. 
3. Jury Instruction Erroneous 

Defense counsel's statement to the jury in closing 
argument that the time lapse between identification and 
arrest justified the conclusion by the jury that the 
identification was doubtful presented an inference which was 
properly within the province of the jury to evaluate. The 
trial court's instruction which removed chis inference from 


the jury’s consideration was reversible. error. 


| 
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The offense involved occurred on July 25, 1969. 
Defendant wes immediately identified by one of che govern- 
ment's important identification witnesses and imterviewed 


by a police officer that very night. Supra, pp. 3, S. 


He was not arrested, however, until carly September. Tr. ‘. 


The police knew on July 25, 1969, where defendanc was living 
and could have arrested him at anytime. Nevertheless, 

more than five weeks elapsed between the time he was 

identified as having committed the robbery and assault with 

a dangerous weapon and the time he was arrested, notwithstanding 
the fact, as this Court observed, that "armed robberies of 

the kind here involved are rightly regarded as a grave 

threat to the peace and safety of the Commantty =| Adams v. 


United States, 133 U. S. App. D. C. 203, 399 F. 24 574, 578 


(1968). | 


| 
During defense counsel's closing argument the following 


statement was made (Tr. 190-191): 
| 
"Although this very identification upon which 
such stress is made now, involving a hold-up) 
with a gun, and, therefore, a very dangerous 
individual--although this person was named as 
the likely suspect on July 25, the arrest was 
not made for more than a month, until more than 
a month later, sometime carly in September. | 
If the government was certain, it had the same 
information then that it has now with respect 
to his identification that it places so much, 
reliance on, why did it wait over a month before 
it decided that it would charge this defendant? 
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“JT believe this very delay bespeaks a consider- 
able doubt, the same doubt that you members of 
the jury should entertain with respect to this 
identification.* 


No objections were made to this statement during 
argument. However, in his instructions the trial judge 
instructed the jury, as a matter of law, not to draw any 
adverse inference from this delay (Tr. 212): 


"Tt has been suggested to you that delay between 
the initiel identification by one of the witnesses 
and the bringing of the charges or arrest in 

this case should create in your mind a reason- 
able doubt as to the accuracy d the identifica- 
cion. 


"J instruct you as a matter of law that is not 
the case. The police have a duty to inquire 
thoroughly and to check out any inconsistencies 
in any statements prior to making an arrest and 
you should not draw any inference for or against 
the government or for or against the defendant 
by reason of the passage of time between the 
initial identification by one of the witnesses 
and the time of arrest." 


The question whether to draw any inference from the 
delay in arrest was for the jury and should not have been 
foreclosed by the trial judge. The province of the jury 
includes not only finding the facts in a case, but also in 


making any inferences fairly deductible from them. In 


Curley v. United States, 81 U. S. App. D. C. 389, 392, 


160 F. 2d 229, 232 (1947), the court defined the scope of 
the jury's consideration: "The functions of the jury include 


the determination of the credibility of witnesses, the 
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weighing of the evidence and the drawing of justifiable 
inferences of fact from proven facts.” See also Gendeman Vv. 
United States, 191 F. 2d 993, 993 (C. A. 9, 1951), Cooper v. 
United States, 94 U. S. App. D. C. 343, 345, 218 P. 2d 39, 
41 (1954) and Riggs v. United States, 280 F. 2d 949, 954 
(C. A. S, 1960)." Unless a presumption of law directs the 
jury to draw a certain inference if it finds a given set of 
facts, the trial judge should not attempt to concrol the 
reasonable inferences which the jury may draw from the 
facts it finds. Bray v. United States, 113 U. S. App. D.C. 
136, 306 F. 2d 743, 747 (1962); McKnight v. United States, 
114 U. S. App. D. C. 40, 309 F. 2d 660 (1962). | 

Counsel for both sides are given wide latitude in their 
comments during argument to the jury. Where there is some 
evidence before the court from which inferences can be drawn, 
counsel is justified in bringing these inferences [to the 
attention of the jury even though che evidence oases 
these inferences may not be strong or clear. "Counsel are 
permitted to argue all reasonable inferences that can be 
drawn from the evidence adduced. . .” Green v. United 
States, 282 F. 2d 388, 391 (C. A. 9, 1960). See also 
United States v. Dibrizzi, 393 F. 2d 642, 646 (c.A. 2, 
1968) ("Within broad limits, counsel for both sides are 
entitled to arguc the inferences which they wish the jury 


to draw from the evidence .”) 
| 


= $e. = 

Counsel for defendant in the present case was well 
within the scope of his duty when he brought the possiblc 
inference from delay in arrest to the minds of the jury in 
his closing argument. It was based on evidence which was 
before the court and it should have been left to the jury to 
decide whether the inference argucd was warranted. 

After the jury left to deliberate the trial judge 
explained his reason for the instruction to draw no inference 
from the delay in arrest (Tr. 216): 

*Perhaps in a case of inordinate delay in the 

bringing of the arrest the inferences that you 

suggest, Mr. Liftin, might be permissible. 

But the police have a duty to check out facts 

before they make arrests and in this case where 

the defendant had given the police a completely 

exculpatory statement as to his whereabouts, the 

police, it seems to the court, had a duty to check 

that out, and I think the period of time was so 

short that the inference is not permissible.” 

The delay in arrest exceeded five weeks. Is it the trial 
judge's function to decide that only an inordinate delay 
permits an’ inference and that five weeks are not an inordinate 


delay? In'the case of an armed robbery, where an identifi- 


cation does not prompt the police to arrest the suspect 


for over one month, whether this delay resulted from police 
doubts as to the certainty of the investigation is certainly 
a question for the jury. The instruction which removed this 
question from the jury's consideration was error warranting 


reversal. — 


- 24 - | 
| 
| 


CONCLUSION 
For the foregoing reasons, the judgment of conviction 
should be reversed and the case remanded for a new trial. 


Respectfully submitted, 
| 
MORTON LIFTIN 


Counsel for Appellant 
(Appointed by this Court) 


fin 


UN Ee a or 
ARERR SATE edeas 
Picea 


. “ eae 

Sc ict ea Ss ee 

ei ARH II eA : 2 : ai ye ie 
ecg “a pater 
" 


een atiineg 


GN 


Hee inane vent é 


biatiok : ine 


vent 


as 
es 


aie 


newest 


eo Sees 
ayes 
ani 


sme 


Laas 
peace: 


Anya Seite mn RAL 
Refine. 


% 
SSetineeores 


am 


mind 


INDEX 


Counterstatement of the Case 
The Robbery >>> 
The Pretrial Identifications 
The Trial 


Argument: 


I. The Sixth Amendment does not require the presence 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether, in spite of this Court’s recent holding in 
United States v. Kirby, appellant was entitled to counsel 
during a pre-arrest photographic identification? 

2. Whether the trial court’s determination that the 
Government did not have any written statements by ap- 
pellant within the meaning of Fep. R. Crim. P. 16 (a) 
(1) was clearly erroneous? 

3. Whether the trial court properly instructed the jury 
that any delay between the initial photographic identifica- 
tion of appellant and his arrest occasioned by routine 
police investigation did not create an inference for or 
against either the Government or appellant? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,267 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


Witu1aAM H. JEFFERSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a nine-count indictment filed October 15, 1969, ap- 
pellant was charged with four counts of robbery (22 D.C. 
Code $ 2901) and five counts of assault with a dangerous 
weapon (22 D.C. Code § 502). On December 3, 1969, as 
a result of the unavailability of one of the complainants, 
counts three and four of the indictment were dismissed 
upon the Government’s motion by the Honorable Gerhard 
A. Gesell. On the same day trial commenced before Judge 

*esell and a jury, and on December 4 appellant was 
found guilty on the remaining seven counts of the indict- 


(1) 
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ment. On April 8, 1970, appellant was sentenced to three 
to fifteen years on each of the robbery counts and three to 
ten years on each of the assault counts, all sentences to 
run concurrently. This appeal followed. 


The Robbery 


At approximately 7:45 p.m. on July 25, 1969, Miss 
Cheryl Thompson was having her hair done at Erdelle’s 
Beauty Salon, located at 1208 Underwood Street, N.W. 
Her hairdresser was Mrs. Ann Vines. The two women 
were in the back of the salon. At the same time Miss 
Mary Strickland, also a hairdresser at Erdelle’s, was 
working on Mrs. Melvina Gary’s hair in the middle booth. 
Suddenly Miss Strickland felt someone’s presence toward 
the front of the shop, and when she turned toward the 
door, she noticed two young men and a teenage girl com- 
ing toward her. One man was darker and shorter than 
the other, and he began waving a black pistol at the 
occupants of the beauty salon. While he held them at bay, 
his confederate took $12 from Miss Strickland’s pocketbook 
and $12 from that of Mrs. Gary. Mrs. Gary pleaded with 
the robber for the return of some of the money, and he 
accordingly returned $4 to her but kept $8. The armed 
man then proceeded to the rear of the shop and con- 
fronted Mrs. Vines and Miss Thompson. Turning the 
pistol directly on Mrs. Vines, he asked her about the lo- 
cation of the “locked up” money. Mrs. Vines told the 
bandit that the only money to which she had access was 
the $2 in her uniform pocket, which she surrendered to 
him. While robbing Mrs. Vines, the gunman pointed his 
weapon at Miss Thompson, but he did not take any money 
from her. The desperadoes then left Erdelle’s and disap- 
peared into the summer night after spending ten to fif- 
teen terrorizing minutes in the well-lit beauty salon (Tr. 
1-38). 


2 Another occupant of the salon, Mrs. Diedra Wallace, was also 
robbed by the duo of $40. As previously mentioned, the two counts 
of the indictment pertaining to her were dismissed because of her 
unavailability at the time of trial. 
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The Pretrial Identifications 


Miss Thompson immediately recognized the gunman as 
a former classmate at Calvin Coolidge High School. Real- 
izing that she knew him from her business law class in 
either eleventh or twelfth grade, she called her mother 
and asked her to bring the 1967 ? Coolidge High yearbook 
to the beauty salon. After her mother arrived with the 
yearbook, Miss Thompson found and identified appellant’s 
picture on page 90 (Tr. 38-40, 44-45). At this time Mrs. 
Vines also identified appellant’s photograph from the year- 
book free of anyone’s suggestion (Tr. 15-19) = 

A lineup was held on September 4, 1969, at which Miss 
Thompson and Mrs. Vines positively identified appellant 
as the gun-toting robber.* 


The Trial 


As a preliminary matter, appellant’s counsel moved to 
suppress the pretrial photographic identifications made 


without counsel present. After the hearing already de- 
scribed, the court took this motion under advisement (Tr. 


21967 was the year Miss Thompson graduated from Calvin Coo- 
lidge High School (Tr. 44). 


3 Apparently Mrs. Vines also identified appellant from photo- 
graphs exhibited to her by the police. Although the date of this 
identification does not appear in the record, Mrs. Vines testified 

ethat this photographic identification was likewise free of sugges- 
tivity (Tr. 15-19). 


+The propriety of the lineup identification is not assailed on 
appeal. 


5 The written motion did not specify whose photographic identifi- 
cation appellant moved to suppress. However, at the hearing on 
the motion it became apparent that appellant was seeking to sup- 
press only Mrs. Vines’ photographic identification made when the 
police exhibited pictures to her (see note 3, supra) and not the 
identifications made from the yearbook (Tr. 114-115). Addition- 
ally, appellant’s brief addresses itself only to the police-involved 
photographic identification (Brief for Appellant at 10). 
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4-8).° The prosecutor also informed the court that Miss 
Strickland, although able to make an in-court identifica- 
tion of appellant, would not be asked to so do because an- 
other Government witness pointed out appellant’s picture 
to her on the morning of the trial (Tr. 6). 

Mrs. Vines, Miss Thompson, Miss Strickland and Mrs. 
Gary all testified for the Government and related the de- 
tails of the robbery (Tr. 10-48). Mrs. Vines told of se- 
lecting appellant’s picture from the yearbook on the day 
of the crime as well as at the suggestion-free photographic 
identification conducted by the police (Tr. 15-19). She 
also testified that she identified appellant at a lineup (Tr. 
16-17) and made an in-court identification of him as the 
gun-wielding robber who came to the back of the beauty 
salon (Tr. 11-12). Miss Thompson also made an in-court 
identification of her old classmate, appellant (Tr. 36). 
She identified the 1967 Coolidge High School yearbook 
(Government’s Exhibit No. 1) (Tr. 39), testified about 
the positive photographic identification which she made 
from the yearbook (Tr. 38), and identified a photograph 
of the September 4 lineup (Government’s Exhibit No. 2) 
at which she again selected appellant as the gunman (Tr. 
41-43). Both the yearbook and the photograph of the 
lineup were admitted into evidence without objection (Tr. 
41, 48). The Government then rested (Tr. 48). 

Appellant, five of his friends, and a student investiga- 
tor testified for the defense. Mr. Charles Sperlock testi- 
fied that on July 25, 1969, he slept most of the day in his 
room in Drew Hall at Howard University. Appellant 
came to his room at 6:30 p.m. They had a conversation, 
and appellant left at approximately 7:10 or 7:15 (Tr. 
50-51).” 


¢The motion was denied during the course of the trial when the 
court concluded that United States v. Wade, 388 U.S. 218 (1967), 
did not apply to pretrial photographic identifications (Tr. 115-116). 


™ Mr. Sperlock, who called appellant “Robert” Jefferson instead of 
William (Tr. 51), admitted during cross-examination that some of 
the events of July 25 to which he testified came not from his own 
memory but from that of his girl friend (Tr. 53). 
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Mr. Merlvin Marable was the next defense witness. 
Also a friend of appellant, he remembered meeting appel- 
lant on July 25, 1969, at Howard University at 7:00 p.m. 
and driving him and two other unidentified young men to 
Robert F. Kennedy Stadium for the high school all-star 
football game. Mr. Marable dropped the men off and did 
not attend the game himself (Tr. 56-66). 

Mr. Roderick Myers remembered seeing and speaking 
with his friend, appellant, at the parking lot of RFK 
Stadium at approximately 8:00 p-m. on July 25. With 
appellant was a man known to Myers only as “Greg” (Tr. 
71-82). 

Mr. Aaron Mack saw appellant, his friend of three 
years, looking for a seat at the stadium during the first 
quarter of the game. Although Mack was at the game 
with “several other fellows,” he was alone when he saw 
appellant. Appellant was with a “group of people,” but 
Mack did not know any of their names (Tr. 82-88). 

Mr. Woodrow Boggs, a third-year student at Howard 
University Law School, drove at defense counsel’s request 
from Drew Hall to Erdelle’s Beauty Salon and then to 
RFK Stadium. He left Drew Hall at 7:30 p-m., arrived 
at Erdelle’s seven minutes later and arrived at the sta- 
dium at 8:10 p:m. (Tr. 89-91). 

At this juncture a hearing was held out of the presence 
of the jury to determine the admissibility of a statement 
given by appellant to the police a few hours after the 
robbery. Detective Dwight Totten of the Metropolitan Po- 
lice testified that after being advised that appellant was 
identified as being involved in the robbery at Erdelle’s, 
he and Officer Sidney Michelin went to appellant’s home 
at approximately 10:00 p.m. on July 25, 1969. They 
identified themselves and, before questioning him, read 
appellant a waiver of rights card (Form PD-47) and 
asked him if he understood these rights. When appellant 
answered that he did, the detective asked him to sign the 
PD-47. Appellant signed the card (Government’s Exhibit 
No. 3) at 10:10 p.m. and gave an oral statement to the 
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officers. Officer Michelin corroborated Detective Totten’s 
testimony regarding appellant’s being advised of his rights 
and signing the Form PD-47 before questioning. Appel- 
lant testified at the hearing, admitted making a state- 
ment and signing the PD-47, but testified that he signed 
it after making the statement (Tr. 94-114). The trial 
court ruled that there was “nothing in this testimony that 
in the slightest way suggests that the statements were 
anything but wholly voluntary” and therefore admissible 
(Tr. 107, 114). 

Appellant’s fifth friend, Rodney Jenkins, testified that 
he also saw appellant at the football game on July 25 
(Tr. 117-129). 

Appellant then testified in his own behalf denying any 
involvement in the robbery. He stated that on July 25, 
1969, he went to Howard University at 2:30 p.m. for a 
swim (Tr. 131). After taking that swim he went to Drew 
Hall, where at approximately 6:30 p.m. he talked with 
Mr. Sperlock (Tr. 131-132). He left Sperlock’s room at 
7:15 p.m. and met his friend, Gregory Wall, at Drew 
Hall. The duo met Mr. Marable in front of the girls’ 
dormitory, and they all proceeded to RFK Stadium for 
the football game, arriving there at 7:45 p.m. Appellant 
met Mr. Myers in front of the stadium because Myers had 
asked appellant to secure a game ticket for him® (Tr. 
138-1385). Appellant left the game between 9:30 and 
10:00 p.m. in a car driven by Mr. Myers” (Tr. 136). 
He admitted talking to Detective Totten and Officer 
Michelin at his home at 10:00 p.m. on July 25 and stated 
that he told them he was at Howard University from 6:30 
to 7:00 p.m. (Tr. 187) and at the football game later that 
evening (Tr. 148). Appellant admitted taking business 


8 At this hearing the trial court concerned itself with only the 
admissibility of appellant’s statement and not its content (Tr. 97). 


®° Mr. Myers mentioned nothing about this ticket in his testimony 
(Tr. 71-81). 


10Mr. Myers also failed to mention this in his testimony. 
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law at Coolidge High School but denied knowing Miss 
Thompson (Tr. 140-142). Finally, appellant denied that 
he told Totten and Michelin that he worked at Howard 

$ University on July 25, 1969 (Tr. 145), or that he told 
the officers that he was with a Walter White on that 
date (Tr. 149). The defense then rested. 

The Government’s rebuttal consisted of Detective Tot- 
ten testifying as to the content of appellant’s July 25 
oral statement. Appellant told the officers that he had 
worked in the custodial department at Drew Hall until 
9:00 p.m. on the night of the robbery and then went home 
by bus with Walter White. He also told Totten that a 
John Daniels could verify his whereabouts until 9:00 p.m. 
on the night of the crime. Appellant never mentioned the 
all-star football game to the officers (Tr. 152-157). Dur- 
ing cross-examination Detective Totten testified that while 
he made a memorandum on a police form of the names of 
appellant’s alibi witnesses three days after this interview, 

+he never took a written statement from appellant at any 
time. The other notations appearing on this form were 
made after the detective’s interview with appellant’s alibi 
witnesses and not during the interview with appellant. 
Totten produced this form (Government’s Exhibit No. 4), 
which was examined by the trial court. After a lengthy 
hearing out of the presence of the jury, the court con- 
cluded, over appellant’s objection and motion for a mis- 
trial, that the writing of these names was not a statement 
of the defendant within the purview of FEp. R. Crim. P. 
16 (a) (1) (Tr. 163-175). 


ARGUMENT 


I. The Sixth Amendment does not require the presence of 
counsel at a pre-arrest photographic identification. 


Although appellant recognizes this Court’s decision in 
United States v. Kirby, —— U.S. App. D.C. ——, 427 
F.2d 610 (1970), he makes an untenable argument of its 
inapplicability to the case at bar. In Kirby this Court 
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specifically rejected a claim that there was a right to 
counsel at a pre-arrest photographic identification where 
the appellant Kirby (like appellant in the case at bar) 
was a prime suspect in the police investigation™ The 
same result should follow in the instant case. 


Il. The trial court properly ruled that Detective Totten 
did not take a written statement from appellant with- 
in the purview of FED. R. CRIM. P. 16 (a) (1). 


(Tr. 168-175) 


Appellant argues that the trial court erred in denying 
his motion for a mistrial when the Government failed to 
provide him with a copy of his recorded statement pursu- 
ant to Fep. R. Crim. P. 16 (a) (1). The question of 
whether a document is a defendant’s “statement” within 
the ambit of Rule 16 (a) (1) is one of fact, the determi- 
nation of which by the District Judge may not be dis- 
turbed unless clearly erroneous. Cf. Campbell v. United 
States, 373 U.S. 487, 498 (1963). Here the record over- 
whelmingly supports the trial judge’s ruling that no writ- 
ten statement of appellant’s interview existed. 

At the hearing held to determine the existence vel non 
of Rule 16 (a) (1) statements, Detective Totten was spe- 
cifically asked whether any notes were taken at the in- 


2 Appellant argues that although he was a prime suspect, Kirby 
was not. This ignores the facts of Kirby, for: - 


[a] week after the robbery the detective learned that police in 
a nearby community had in custody a Robert Wilson who had 
on him checks taken in the robbery. Wilson was too old to 
match the identification, but the detective learned from him 
that one of his sons, Thomas Kirby, was of an age matching 
Mrs. Lockett’s description, U.S. App. D.C. at ——, 427 
F.2d at 612 (1970) (emphasis added). 


In any event, United States v. Wade, supra, by the overwhelming 
weight of authority is inapplicable to photographic identifications. 
See, e.g., United States v. Bennett, 409 F.2d 888 (2d Cir.), cert. 
denied, 396 U.S. 852 (1969) ; United States v. Collins, 416 F.2d 696 
(4th Cir. 1969), cert. denied, 396 U.S. 1025 (1970); United States 
v. Sartain, 422 F.2d 387 (9th Cir. 1970); Rech v. United States, 
410 F.2d 1181 (10th Cir.), cert. denied, 396 U.S. 970 (1969). 
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terview, to which he responded in the negative. In fact, 
the notations made on Government’s Exhibit No. 4 were 
made not as a result of Totten’s interview with appellant 
but rather on July 28, 1969, after the detective inter- 
viewed appellant’s prospective alibi witnesses (Tr. 163- 
175). Appellant’s argument is therefore clearly without 
substance. 


Ill. The trial court properly instructed the jury that the 
delay between the initial identification of appellant 
and his arrest did not create any inferences for or 
against either the Government or appellant. 


(Tr. 212) 


Appellant’s final argument is that the trial court com- 
mitted reversible error by instructing the jury, inter alia: 


It has been suggested to you [in appellant’s closing 
argument] that delay between the initial identifica- 
tion by one of the witnesses and the bringing of the 
charges or arrest in this case should create in your 
mind a reasonable doubt as to the accuracy of the 
identification. 

I instruct you as 2 matter of law that is not the 
case. The police have a duty to inquire thoroughly 
and to check out any inconsistencies in any state- 
ments prior to making an arrest and you should not 
draw any inference for or against the Government 
or for or against the Defendant by reason of the pas- 
s°ge of time between the initial identification by one 
of the witnesses and the time of arrest. (Tr. 212.) 


12 The cases cited by appellant in support of his argument are in- 
apposite. In United States v. Pardone, 406 F.2d 561 (2d Cir. 
1969), the Government failed to comply with the District Court’s 
order to produce a three-page statement of the defendant, the case 
being reversed for the non-compliance with that order. In United 
States v. Reid, 48 F.R-D. 520 (N.D. Ill. 1967), and United States v. 
Morrison, 43 F.R.D. 516 (N.D. Ill. 1967), the District Court ordered 
production of written summaries of the defendant’s oral statements 
pursuant to Rule 16 (a) (1). In the case at bar, the notations 
contained on Government’s Exhibit No. 4 are not such a summary 
but rather notes made some time after Detective Totten contacted 
the prospective alibi witnesses (Tr. 168). 
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Once again appellant is wrong. We cannot envision a 
clearer or more correct recitation of the law. As the Su- 
preme Court has stated: 


There is no constitutional right to be arrested. The 
police are not required to guess at their peril the 
precise moment at which they have probable cause 
to arrest a suspect, risking a violation of the Fourth 
Amendment if they act too soon, and a violation of 
the Sixth Amendment if they wait too long. Law en- 
forcement officers are under no constitutional duty 
to call a halt to a criminal investigation the moment 
they have the minimum evidence to establish prob- 
able cause, a quantum of evidence which may fall 
short of the amount necessary to support a criminal 
conviction. Hoffa v. United States, 385 U.S. 293, 310 
(1966) (emphasis added) (footnote omitted). See 
also Wallace v. United States, 184 U.S. App. D.C. 
50, 54, 412 F.2d 1097, 1101 (1969). 


If the jury were free to speculate and draw the imper- 
missible inference that appellant advocates, the initiative 
for a complete criminal investigation would be severely 
chilled, and the integrity of our entire system of criminal 
justice would suffer. The court’s instruction was not only 
proper but, in the context of this case, required. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 
JoHN A. TERRY. 
JAMES E. SHARP, 
CHARLES H. ROISTACHER, 
Assistant United States Attorneys. 
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